dous volumes of documentary evidence, and trials lasting several years. 9 Even when confronted with exceedingly complex litigation, some courts have refused to foreclose jury trial, holding that complexity is not a constitutionally appropriate ground for denying a jury. 10 Yet other federal courts have denied demands for a jury trial in complex cases, generally resting their decisions on one of two grounds: first, that a trial of a such a case to an uncomprehending jury would constitute a denial of due process; 11 and second, that such cases are inherently beyond the understanding of a jury, so that trying them to a jury would constitute an inade-the seventh amendment in modern, complex litigation from another perspective. It argues that, in order to understand the scope of the seventh amendment in such cases, it is necessary to consider the understanding of the amendment's framers as to the nature of "Suits at common law." To develop an understanding of the perspective of the framers, the comment reviews common law litigation in the principal English courts during the years 1789 to 1791. Part I presents a brief overview of the mechanics of English common law litigation during this period and demonstrates that the procedural framework limited the role of the jury to deciding a very few and very simple questions of fact. Part II presents a statistical survey of the actual litigation of the period, which demonstrates the simplicity of the cases submitted to common law juries in contrast to those tried by the court in equity.
Part IlI considers the implications of this evidence both for Lord Devlin's search for a "complex cases" exception and for the law as it now stands. It concludes that the common law recognized no complex case exception because the procedural limits within which the jury functioned insured that no complex cases would ever reach the jury. Part HI also concludes that the current exclusive focus on the rights adjudicated or the remedies available in suits at common law in 1791 is misguided. Although the comment acknowledges that a comparison of the right asserted and the remedy requested by a modern plaintiff with the rights and remedies available at common law in 1791 is always significant, and perhaps, in the usual case, dispositive, it argues that, insofar as modern procedural reforms allow plaintiffs to bring suits that bear virtually no resemblance, outside of the right of remedy, to suits at common law in 1791, it is improper to ignore entirely the effect of those procedural reforms. The comment argues that a proper analysis of the scope of the constitutional right to a civil jury trial must include not only an examination of the nature of the rights asserted and the remedies requested by the plaintiff, but also an inquiry into the procedural complexity of a case. The comment concludes that, under this analysis, an extraordinarily complex case may be outside the ambit of the seventh amendment.
I. A SURVEY OF VARIOUS ASPECTS OF ENGLISH CIVIL CASES IN 1791
Although the Constitution as adopted in 1789 contained no provision guaranteeing a right to jury trial in civil, as opposed to Complex Civil Litigation and the Jury Trial criminal, 5 cases, the delegates at the constitutional convention had considered and ultimately rejected such a clause. 1 " The absence of such a clause was a frequent source of objection in the state conventions called to ratify the original constitution, 17 and, in response, the first Congress included the seventh amendment in the Bill of Rights. 18 Although, as Madison noted, the right to a civil jury trial was "a subject [the people had] much at heart,"' 9 and may well have engendered considerable discussion in Congress when the seventh amendment was proposed, no record of the congressional debates has been preserved. 20 Even the debate on the similar provision considered at the constitutional convention is notably unilluminating as to the scope of the jury right intended by that provision's proponents. 1 In light of this dearth of explanation 1 A guarantee of jury trial in criminal cases was included in the original Constitution.
U.S. CONST. art. m, § 2, para. 3. 16 Although the evidence is not conclusive, it appears that the draft of the Constitution passed from the floor of the Convention to the Committee of Detail and then to the Committee on Style and Arrangement before the framers considered a jury guarantee for civil actions. See Henderson, The Background of the Seventh Amendment, 80 HARv. L. REv. 289, 292-95 (1966) ; Wolfram, The Constitutional History of the Seventh Amendment, 57 MINN. L. REV. 639, 656-66 (1973) . Delegate Williamson suggested that such a provision be added, and Delegate Gerry supported the proposal on the grounds that it would provide protection from corrupt judges. Delegate Gorham objected: "It is not possible to discriminate equity cases from those in which juries are proper [and the] Representatives of the people may safely be trusted in this matter." 2 REcoRms OF THE FEDERAL CONVEmION OF 1787, at 587 (M. Farrand ed. 1937) . The discussion turned to a proposal for a general bill of rights, which was overwhelmingly defeated. Several days later, Delegates Pinckney and Gerry formally moved to have the following language added to the Constitution: "And a trial by jury shall be preserved as usual in civil cases." Id. at 628. Delegates Gorham and King, however, objected, stating that different states constituted their juries differently and used them in different types of actions; the proposed amendment was subsequently rejected. Id. at 629. 17 See Henderson, supra note 16, at 295-99; Wolfram, supra note 16, at 667-725. 8 See Henderson, supra note 16, at 291-92; Wolfram, supra note 16, at 725-30. "9 1 ANNALS OF CONGRESS 444 (J. Gales ed. 1789). Madison made this statement in connection with a proposal that article III of the Constitution be amended by adding at the end: "But no appeal to such court shall be allowed where the value in controversy shall not amount to-dollars: nor shall any fact triable by jury, according to the course of common law, be otherwise re-examinable than may consist with the principles of common law." Id. at 452. Madison also proposed that the third clause of article III, § 2, be replaced, in part, by the words, "In suits at common law, between man and man, the trial by jury, as one of the best securities to the rights of the people, ought to remain inviolate." Id. at 453. Madison's phrase, "between man and man," suggests that he conceived of the typical action for which jury trial was appropriate as a simple contest between two individuals. Madison's source for the phrase was probably the declaration of rights adopted by the Virginia convention that ratified the Constitution. 20 Wolfram, supra note 16, at 729-30. 21 "Although the surviving records of the proceedings of the Philadelphia Convention
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The University of Chicago Law Review by the amendment's framers, one is forced to rely on an examination of the context in which the amendment was drafted in order to discern the likely meaning that the framers attached to the amendment. Accordingly, this Part presents a brief, general outline of the procedural and substantive character of cases in the English common law courts at the time of the amendment's adoption, while the next Part presents a statistical survey of the cases reported in the major courts of England in the three years preceding the adoption of the seventh amendment. Three major common law courts existed in England in 1791: Exchequer, Common Pleas, and King's Bench. 22 The Chancery was the principal court of equity. 23 The development of the various English courts was not the product of a systematic plan, but rather the result of a process of institutional evolution that spanned several centuries. Each court typically grew out of the administrative specialization of a group of royal officers that, as it developed increasing expertise and began to act more independently of the monarch, came to function as a quasi-independent institution. 2 Because each court developed at a different time, each adopted significantly different procedures. 2 5 One crucial feature shared by all common law courts, however, was the writ system. A writ was originally a royal order to an individual "to redress the wrong he was said to have done" or to appear before the court and explain to the royal justices why he had not redressed it. 2 6 Later, the defendant was no longer given the opportunity simply to redress the wrong, and writs came to be the method for initiating suit in the royal courts. 2 7 The writs were specialized, so that a separate writ existed for each civil wrong. Each writ corresponded to a separate "form of action," which was defined according to the specific nature of the wrong alleged. 2 Because the forms of action were defined both narrowly and precisely, this system severely limited the subject matter of any single lawsuit. 9 A plaintiff could not merely allege injury by another; he had to determine the precise nature of the legal wrong before procuring his writ. 3 0 Presenting one's claims under the wrong writ or alleging facts inappropriate to the nature of the writ chosen meant losing the suit." In addition, one writ 2D. STENTON, ENGLISH JUSTICE BETWEEN THE NORMAN CONQUEST AND THE GREAT CHAR-TER 1066-1215, at 32-33 (1964); R. VAN CAENEGEM, supra note 26, at 244-48; see F. MAITLAND, THE FORMS OP ACTION AT COMMON LAW 21-26 (1948) .
'1 See T. PLUCKNETr, supra note 24, at 353-57. By the 1790's a plaintiff could sometimes forego obtaining an original writ and could instead proceed directly to serving process upon a defendant by capias in Common Pleas or by bill of Middlesex or latitat in King's Bench. 4 SELECT CASES IN THE COURT OF KING'S BENCH UNDER EDWARD II, at lxxxv (G. Sayles ed. 1957) (74 Selden Soc'y) ("Apart from the substitution of an originating bill for an originating writ and the quickening of process, there is no discernible difference from process by writ: procedure, pleadings, trial, judgment, punishment, recovery of damages, all these remain precisely the same."); see also 3 W. BLACKSTONE, COMMENTARIES *279-92 (chapter "Of Process"); 9 W. HOLDSWORTH, supra note 22, at 250, 341 (process not by original writ); 1 W. TID, supra note 25, at 95-96 (process by capias or bill of Middlesex). " See W. BLACKSTONE, supra note 28, at *153-66. For example, certain contractual claims, such as payment of a bond, would be brought under a writ of debt; others, such as enforcement of an insurance claim, under a writ of covenant; still others, such as suit on a mere promise, under a writ of assumpsit. See id.; F. MArrLAND, Seven Lectures on the Forms of Action, in EQUIrY AND THE FORMS OF ACTION AT COMMON LAW 355-58 (1909) . Certain tort claims could only be tried in trespass, whereas others required a writ of trespass on the case. See W. BLACKSTONE, supra note 28, at *120-27.
3O For an example of the classification of injuries into their proper writs, see 6 G. JACOB, THE LAW DICTIONARY 288 (New York 1811) (1st ed. London 1729):
It is a settled distinction, that where an act is done which is in itself an immediate injury to another's person or property, there the remedy is usually by an action of Trespass vi et armis: But where there is no act done, but there is only a culpable omission, or where the act is not immediately injurious, but only by consequence and collaterally, there no action of Trespass vi et armis will lie, but an action on the special case for the damages consequent on such omission or act. Similarly, if a plaintiff sought return of his property from another, he had to choose the proper writ. As Holdsworth explained: "Trespass de bonis asportatis lay for a wrongful taking of the plaintiff's chattels by the defendant from the plaintiff's possession; detinue lay for the wrongful detention of the plaintiff's chattels by the defendant; and trover lay for the wrongful conversion or disposition of the plaintiff's chattels by the defendant." 7 W. HOLDS-WORTH, supra note 22, at 403.
3, A litigant "may make a bad choice [of writs], fail in his action, and take such comfort as he can from the hints of the judges that another form of action might have been more successful." F. MAITLAND, supra note 27, at 4. The harshness of this rule was mitigated by the availability of procedure by capias or bill of Middlesex. See W. BLACKSTONE, supra note 28, at *293-94.
could not be amended into a different writ once an action had begun. 3 2 Two writs could not ordinarily be presented in the same suit, so that a plaintiff could not attempt to strengthen his case by joining, for example, trespass with case, or trover with detinue 33 The general effect of the writ system was to limit the questions in any particular case to a few related issues of fact or law raised by a narrowly defined form of action. 4 This limitation made it unlikely that a case presented to a jury would involve more than a single transaction among a small number of parties.
Strict rules of pleading further narrowed the scope of the case presented for jury consideration. According to Blackstone:
Every plea must be simple, intire [sic] , connected, and confined to one single point: it must never be entangled with a variety of distinct independent answers to the same matter; which must require a many different replies, and introduce a multitude of issues upon one and the same dispute. For this would embarrass the jury, and sometimes the court itself, and at all events would greatly enhance the expense of the parties. 3 5 Another writer of the period described the process in these terms: "The defendant answers this declaration; and the charge and defence, by due course of pleading, are brought down to one or more plain simple facts. These facts, arising out of the pleadings, and thence called issues, come next to be tried by a jury. ' " 6 This process, called "pleading down to issue," was the most prominent feature of the common law pleading system and was designed to prevent complex problems from overtaxing a jury. 3 7 The law of evidence, well developed by 1791,8 also restricted the complexity of cases that could be put before a jury. To prove a 2 Although the writ could not be amended, under certain circumstances, a declaration, plea, or replication could be amended. See 2 W. TIn, supra note 25, at 743-47, 755. 33 See 6 G. JACOB, supra note 30, at 458 ("In all Writs care is to be taken, that they be laid and formed according to the cause or ground of them, and so pursued in the process deed, for example, a subscribing witness had to be produced in court, because the law of evidence allowed proof of a person's handwriting only by the testimony of one who had actually seen the signing of the instrument. 3 9 Testimonial evidence was severely limited by competence requirements, strict regulation of the form of examination, and strict rules for hearsay. 40 Because no individual with an interest in the outcome of a suit was allowed to testify, the plaintiff and the defendant were never allowed to take the stand. 41
No better indicator exists of the dramatic increase wrought by modern rules of procedure and evidence in the complexity of modern civil trials than the increase in their length. In 1791, most trials were exceedingly brief; a trial lasting more than a day was considered extraordinary. 42 Usually, the jury's deliberation was equally speedy:
The jury, after the proofs are summed up, unless the case be very clear, withdraw from the bar to consider of their verdict: and, in order to avoid intemperance and causeless delay, are to be kept without meat, drink, fire, or candle, unless by permission of the judge, till they are all unanimously agreed. 43 Today a civil trial may last weeks or even months," and in rare cases trials have gone on for over a year. 39 2 W. HOLDSWORTH, supra note 22, at 506. See The observations in the preceding section concerning the nature of common law litigation would lead one to expect that the scope of common law suits, and consequently the role of the jury, was narrowly restricted. In order to test that prediction, this Part provides a statistical analysis of common law jury practice by analyzing all of the reported cases in the major English common law trial courts during the years 1789 to 1791, the period from the ratification of the Constitution to the ratification of the seventh amendment. 46 The purpose of the analysis is to examine the actual complexity of lawsuits during this period as an aid in ascertaining the framers' conception of "Suits at common law." The cases are analyzed in terms of those features that together constitute the overall complexity of a suit: the number of parties involved; the amount in controversy; and the nature of the claims. The common law courts are considered first. Published reports exist for only two of the three major English common law courts, Common Pleas and King's Bench, for this period; no reports have been published for the common law side of the Exchequer. 7 The survey also considers nisi prius reports of the trial phase of cases in the common law courts for the years 1790 and 1791. For comparison, the survey also examines equity litigation during the same period.
4'
The reporters for this period are generally considered to be highly reliable. 48 They do not, however, contain reports of all the cases brought during the period. Therefore it is probable that an analysis of the original documents in the English Public Record Office would yield some variation from the results obtained by analyzing only the reported cases. Such variations, of course, would not necessarily call for different conclusions. To the contrary, the systematic bias inherent in law reporting of the period toward 46 For the King's Bench and Common Pleas reports, discussed infra notes 50-104 and accompanying text, the period extends from Hilary term, 29 Geo. 3, 1789, to Michaelmas term, 32 Geo. 3, 1791. For the nisi prius reports, discussed infra notes 105-27 and accompanying text, it extends from after Easter term, 30 Geo. 3, 1790, to after Michaelmas term, 32 Geo. 3, 1791. 47 Cox's Chancery reports, 29-30 Eng. Rep., cover 1783 to 1796 and include some Exchequer equity cases but no common law cases. The common law Exchequer reports nearest in time to the period examined in this comment appear in Anstruther's reports, 145 Eng. Rep., for 1792 to 1797. See W. BRYSON, supra note 23, at 199-200. Though primarily a common law court, the Exchequer also had a limited equitable jurisdiction available to "officers of the exchequer, royal accountants, and debtors to the crown." Id. at 17. 48 See infra notes 90, 108 and accompanying text.
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Complex Civil Litigation and the Jury Trial cases of interest to the bar is likely to have inflated the average and median sums in controversy; disputes of a simpler, more routine nature are less likely to have been included in the published reports.
Finally, it should be noted that the reports are often not opinions of the court, but the reporter's description of the decisions derived primarily from the reporter's or the judge's notes. 4 9 While the thoroughness with which the information is presented varies with the reporter, and while subtle distinctions may have been lost in a rendition of this kind, the reports generally include the primary information necessary for the survey to be undertaken here.
A. The Court of Common Pleas
In Magna Carta, the barons demanded that some royal judges adjudicate private suits in "some fixed place, '50 rather than, as was the practice up to that the time, all attending the king wherever he travelled. The judges that, in compliance with this demand, remained at Westminster became known in later times as the Court of Common Pleas; the judges that continued to travel with the king later became the Court of King's Bench, a name that the court kept even after forsaking its peripetetic ways. 51 In the eighteenth century the Court of Common Pleas consisted of a chief justice and three "puisne," or junior, justices. 5 2 Most of the available writs could be presented to Common Pleas, though the court never developed a criminal jurisdiction. 5 3 It did at one time maintain a monopoly over the real actions by which seisin of a freehold was tried,5 but by the eighteenth century the writ of ejectment availa- 51 See 2 W. STUBBS, supra note 50, at § 233. 52 See 3 W. BLACKSTONE, supra note 28, at *40; see also 6 G. JACOB, supra note 30, at 343 (definition of "puisne"); J. BAKER, supra note 22, at 35; cf. 3 W. BLACKSTONE, supra note 28, at *40 n.n. 53See J. BAKER, supra note 22, at 35; T. PLUCKNTT, supra note 24, at 155; see also I W. HOLDSWORTH, supra note 22, at 201 (error from justices of the peace lies with King's Bench).
1. W. HOLDSWORTH, supra note 22, at 198 & n.2.
19841
The University of Chicago Law Review ble in King's Bench was the more prevalent means of trying the right to possession of land. 5 Henry Blackstone, the nephew of the better-known William Blackstone, reported the decisions of the Court of Common Pleas from 1788 to 1796.56 Blackstone reported 124 cases during the period of 1789-1791. 5 7 Four decisions of the Exchequer Chamber and one from the House of Lords have been excluded from the statistical sample because they were not trial-level cases, and three actions for a writ of prohibition have also been excluded because they were perogative writs and hence did not involve jury trial, leaving 116 Common Pleas cases to be considered here.
1. Parties. A tabulation of the number of parties in these cases reveals the following pattern: 5 8 The typical case in Common Pleas involved only a single plaintiff suing a single defendant. Most of the multiple-party litigation involved a single plaintiff suing a small group; multiple parties were present on both sides in only seven percent of the cases. The category "four or more" parties is used because many of the cases indicate only that "others" were involved. 9 One should not assume, however, that large numbers of parties were joined. Of the eight cases in this category in which the precise number appears, five were four-party cases, 60 one was a five-party case,"' and two [51:581
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Complex Civil Litigation and the Jury Trial were six-party cases. 6 2 Moreover, virtually all of the multiple-party suits involved joint liabilities or rights, which effectively reduced them to the same level of party complexity as if the joint interests were held by an individual: five cases involved partnerships, s six involved co-indorsees or payees of a note or bond," five involved groups of public officials e5 two involved sets of assignees in bankruptcy," 6 four involved coparcenors of an advowson, 7 and one involved a set of executors. 68 2. Amounts in Controversy. Thirty-two percent of the reported cases in Common Pleas indicate the amount in controversy. The average amount in controversy was £ 1180 18s. 2 /3d., but this figure is distorted upward by a single action involving £ 17,600.69 The median amount in controversy was £ 396 18s.
3. The Forms of Action and the Nature of the Claims. Most of the reported cases in Common Pleas consisted of relatively simple contract, real-property, and tort claims. 70 The most common type of assumpsit action was on a bill of exchange. 72 Disputes of this kind presented the jury with a simple issue based on the documentary evidence of the actual bill, perhaps supplemented by limited testimony. 73 The writ of debt was most typically used to secure payment on a bond. 7 4 Debt was rarely used to enforce parol contracts, because the trial of such an action was still by compurgation 5 Debt on a bond was not tried REv. 392, 393 (1965) . 71 See J. BAKER, supra note 22, at 268-69. Trial by compurgation, otherwise known as wager of law, was the common mode of trial of many of the older writs, such as debt and detinue:
The party who was called upon to make his law had to find a number of people, twelve or some other number fixed by the court according to circumstances, and then take a solemn oath that he was innocent. His companions, or 'compurgators' as they were called, then swore that the oath which he had taken was clean. T. PLUCKNE r, supra note 24, at 115 (footnote omitted). Wager of law was not abolished until 1833. Id. at 116.
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Complex Civil Litigation and the Jury Trial by compurgation; the plaintiff simply won if he produced a facially valid bond, the only issue originally triable to a jury being whether the defendant had in fact issued the written instrument." 8 In time, the practice arose of allowing a bond to be endorsed with a condition, and the performance of such a condition was triable by jury.7 Nevertheless, the pleadings in an action of debt were limited to a single piece of evidence: what appeared on the bond itself.""
Of course, not all of the cases heard in Common Pleas were simple assumpsit or debt actions. The unusual aspects of these more intricate cases, however, generally called for determination by the court of complex or controversial issues of law, which did not involve the jury. 79 Among the more involved disputes were the quare impedit suits to settle controversies over an advowson, i.e., the right to fill a vacancy in a church position. 8 0 These controversies might require the jury to examine documentary evidence stretching back over several centuries. One special verdict traced the title to an advowson back over two hundred years to letters patent granted by Edward VI in 1552.81 Nevertheless, since each case could involve only a single advowson, the task of a jury was not substantially more difficult than that of tracing the chain of title to an individual piece of real property.
During the years 1789 to 1791, only the bankruptcy of Livesay and Company presented a controversy that in number of parties '" The general issue of "nil debet," or absence of the underlying debt, was not subject to jury trial. See C. FIFooT, HISTORY AND SOURCES OF THE COMMON LAW: TORT AND CON-TRACT 231-33 (1949 . 1789) , where the claims of two American loyalists whose property had been confiscated during the American Revolution were at issue. A determination of the status of their business transactions, which began in 1769, required an analysis of the extent to which certain events during the Revolution had affected those transactions. The Court gave judgment for plaintiff before the matter came to trial, however, because the defendant's averment that a fund existed in New Jersey to pay loyalists' debts that had been attainted by the state did not constitute a plea of payment and was, therefore, an insufficient answer to a writ of debt. 
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The University of Chicago Law Review and intricacy of financial consequences might at first glance appear to approach the level of complexity of contemporary antitrust or securities cases. During the course of a given year, Livesay and Company often negotiated bills whose total value was as much as one million pounds sterling. 8 2 The firm made a practice of drawing the bills payable to fictitious persons and then endorsing them in the names of the fictitious persons over to the firm. 83 The parties liable on the bills, of course, asserted these fictitious endorsements as a defense. 8 4 Although a large number of bills of exchange were involved, each bill had to be sued on in a separate action of assumpsit. 8 5 The courts thus resolved the disputes accompanying the demise of the firm without presenting anything other than a simple, one-issue dispute to any single jury. 86
B. The Court of King's Bench
For civil disputes, the jurisdiction of the Court of King's Bench differed little from that of Common Pleas. At one time, Common Pleas held a monopoly of jurisdiction over actions to determine title to real property, but by the late eighteenth century King's Bench, through the development of the action of ejectment, had come to be the more common forum for trying possessory rights in real property. 8 7 King's Bench, on the other hand, had once had the exclusive power to issue the prerogative writs, 88 (London 1817) . Durnford and East were the first reporters to publish their reports promptly after the decisions of the cases. Previous reports consisted of lawyer's notes, collected and published many years after the decisions were rendered. 12 W. HOLDSWORTH, supra note 22, at 116. Campbell included Durnford and East among the "very best law reporters that have ever appeared in England." 2 J. CAMPBELL, THE LIVEs OF THE CHImF JUSTICES OF ENGLAND 405 (Boston 1850).
" Although technically a criminal trial, the information in the nature of a quo warranto was used to try a civil right between parties. This action was properly a criminal method of prosecution, as well to punish the usurper by a fine for the usurpation of [a franchise or liberty against the King], as to oust him, or seize it for the Crown: but hath long been applied to the mere purposes of trying the civil right, seizing the franchise, or ousting the wrongful possessor; the fine being nominal only. 5 G. JACOB, supra note 30, at 373 (citation omitted). 9' Two of the cases were conducted ex parte and, therefore, are not considered in the tabulation. See supra notes 58-59 and accompanying text (discussing the methods used in determining the number of parties). 93 The largest number of parties specifically reported in any of the King's Bench cases is twenty-six. In that case, Doe v. Perkins, 3 T.R. 749, 100 Eng. Rep. 838 (K.B. 1790) , two lessors sought to eject twenty-four tenants. Because the defendants admitted the plaintiffs' title and only contested the date on which they should have received notice to quit, the case itself was routine and uncomplicated. See id. at 751, 100 Eng. Rep. at 839.
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In most of the cases with four or more parties, the relationships of the parties, as in Common Pleas," were joint rights or liabilities created by operation of law: thirteen cases involved assignees in bankruptcy, 9 5 three involved groups of public officials, 98 and three involved set of executors. 97 2. Amounts in Controversy. Twenty-nine percent of the reports of King's Bench cases indicate the amount in controversy. The mean is approximately £ 1,760, but the median amount is only £ 200. The mean is skewed upwards by one case where the amount in controversy was £ 60,000. 9 8 This figure is almost twicethe sum of the amounts mentioned in all the other cases taken together. Omitting this sum, the mean amount in controversy is £ 915. . 686 (K.B. 1789) . This case, for penalties under the Bribery Act, 2 Geo. 2, c. 24, was allowed to proceed on a copy of the bill made by the plaintiff. The original had been stolen from the file, presumably in an effort to frustrate litigation because of the large amount in controversy.
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[51:581 19841 Complex Civil Litigation and the Jury Trial Ordinary contract disputes formed the principal part of the court's business, as the figures for assumpsit, debt, and covenant demonstrate. Approximately one-half of the writs of debt, however, involved statutory causes of action by common informers to recover statutorily imposed penalties. These qui tam actions 9 were two-party disputes involving rather minor penalties. 10 0
The restrictive effects of the writ system on the cases found in the Common Pleas reports is also present in King's Bench. For example, in Hancock v. Haywood, 10 1 Hancock and others were the assignees of both Lomas and Edensor. Haywood was in debt to Lomas separately, to Edensor separately, and to Lomas and Edensor jointly. Hancock and the other plaintiffs recovered a verdict in assumpsit on all three debts, but the court arrested judgment on the separate debts, holding that only the joint debt could properly be sued on in a single action. 10 2 Similarly, in Ward v. Macauley, 1 03 the court set aside the verdict and nonsuited the plaintiff on the grounds that only an action in trover would lie to recover goods that were not in plaintiff's possession when taken. And in Smith v. Hodson,' 0 4 the court, finding that the plaintiff-assignees in bank-" The name is derived from the phrase "qui tam pro domino rege, quam pro se ipso, sequitur": who as well for our lord the king, as for himself, sues. 3 W. BLACKSTONE, supra note 28, at *160; 2 W. Jowrrr, DCTIONARY OF ENGLISH LAW 1463 (1959) . 100 See, e.g., Shipman v. Henbest, 4 ruptcy should have brought an action in trover to recover a preference by the bankrupt on the eve of bankruptcy, set aside a verdict for the plaintiffs in assumpsit and entered a nonsuit. In relative terms, the most complex disputes in King's Bench were those involving ejectment. Forty-three percent of the ejectment cases involved four or more parties; the same number of parties were found in only thirteen percent of the remaining cases. Moreover, resolution of ejectment disputes could call for an examination of evidence of a chain of title that spanned many years, and the rules governing estates in real property were hardly a model of clarity or simplicity. Nonetheless, the law of estates guaranteed that the factfinder would have only a limited number of possibilities to consider, and most of the evidence of title was preserved in writing. In the final analysis, it is difficult to characterize ejectment actions as other than fairly straightforward and routine.
C. Nisi Prius
Nisi prius was not a separate court; rather, it was the trial phase of all common law courts.°5 When sitting at Westminster, the justices would hear pleadings and post-trial motions. Between terms, they would travel to the individual counties where the disputes would be put to juries. 0 8 Ordinarily, the justices presided over trials from all of the common law courts, 10 7 but the reports available for this period only include cases from the Court of King's Bench.
The nisi prius cases are considered separately from the King's Bench cases at Westminster for two reasons. First, the nisi prius reports provide more direct information about the actual functioning of the jury. Second, the substantial similarity to the results observed in the Westminster cases internally validates these results and thus strengthens the inference that can be drawn as to the limited and routine functions of the jury in common law disputes.
Thomas Peake's nisi prius reports, which are considered high- 15 The writ [of nisi prius] was so called because it ordered the sheriff to cause jurors, summoned to be present at actions put down for trial in the central courts, to come to Westminster before a named day 'unless before' the circuit justices should visit his county. In fact the justices always came before the day. R. PUGH, ITINERANT JUSTICES IN ENGLISH HISTORY 9 n.1 (1967); see 3 W. BLACKSTONE, supra note 28, at *59. 
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Complex Civil Litigation and the Jury Trial ly accurate, 10 8 cover the period from 1790 to 1812.109 Peake reported eighty-five cases between 1790 and 1791,110 of which seven were criminal cases. The remaining seventy-eight cases were before a civil jury.
1. Parties. The statistics on parties derived from the nisi prius reports indicate that the nisi prius cases were even simpler than those found in the King's Bench reports: Multiple parties were present on both sides of the dispute in only three cases."' The multiple-party cases, as in the Common Pleas and King's Bench cases, usually involved individuals related through participation in a single legal entity, such as a partnership, and thus presented cases differing little from ordinary two-party disputes. Of the twelve actions involving four or more parties, four involved assignees in bankruptcy, 112 five involved partnerships,' and one involved a group of nightwatchmen. 11 4 One of the two remaining cases was sent from Chancery for an advisory verdict on the question "whether the plaintiff was the lawful issue of Charles K.B. 1791) . The action was trespass for assault and false imprisonment. The defendants successfully justified the imprisonment on the ground that they were watchmen conveying one Weeks to the watch-house and that they had apprehended the plaintiff when he attempted to interfere with the arrest of Weeks.
"I' Standen v. Standen, Peake 45, 170 Eng. Rep. 73 (K.B. 1791) . The case turned upon whether the banns had been published the requisite three times before Charles Standen married the plaintiff's mother. The plaintiff's legitimacy would entitle him to a certain bequest "to the legitimate children of Charles Standen." Id. The case is also interesting for the
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The University of Chicago Law Review [51:581 2. Amount in Controversy. Amounts in controversy appear in seventeen percent of the cases. The median amount was £ 50 and the mean was £ 165. The sums are substantially lower than those found in King's Bench. 1 16 3. The Forms of Action and the Nature of the Claims. The seventy-eight cases in the nisi prius reports break down as follows: Although the ejectment figures are lower, 11 7 on the whole the basic pattern of litigation shown in the nisi prius reports is much the same as that at King's Bench: 1 18 a majority of simple contract actions, mostly assumpsit on a bill of exchange or for goods sold and delivered, followed in frequency by real property and tort disputes.
The typical assumpsit action in the nisi prius reports demonstrates the extent to which the law of evidence restricted the complexity of jury trials. In Kennet v. Greenwollers, 9 for example, the assignees of a bankrupt sued the defendant for money had and received. The court refused to allow the bankrupt to testify because he was interested in the outcome of the litigation. 1 2 0 Other cases show that the court, presuming the jury to be illiterate, might exclude much of the documentary evidence as well. 21 freedom with which the trial judge commented on the evidence to the jury. Peake 3, 170 Eng. Rep. 58 (K.B. 1790) . 120 The plaintiffs, therefore, "not having any other evidence were nonsuited." Id. at 4, 170 Eng. Rep. at 58.
,22 In Macferson v. Thoytes, Peake 29, 170 Eng. Rep. 67 (K.B. 1790) , the plaintiff sought to prove the handwriting of the first endorser on a bill of exchange by showing the jury an admitted sample of the endorser's handwriting for comparison. Lord Kenyon refused to accept the evidence, concluding that the "[c]omparison of hands is no evidence. If it were so, the situation of a Jury who could neither write nor read would be a strange one,
Complex Civil Litigation and the Jury Trial
The questions submitted to juries arose for the most part from straightforward two-party transactions. Typical were issues such as whether the defendant had in fact promised to pay an old debt that had been discharged by bankruptcy, 12 2 whether the defendant owed rent quarterly or semi-annually, 12 3 whether the defendant could forego payment for medicine because of improper treatment, 1 24 whether the defendant had tendered funds sufficient to cover excess expenses incurred under a contract to build a house, 12 5 and whether payment of a bill of exchange had been conditioned on the receipt by the defendant of a certain sum from a third party. 1 26 Among these cases, Thorton v. Royal Exchange Assurance Co. 1 27 involved perhaps the most complex evidentiary situation presented to a jury. The defendant insurer refused to compensate the plaintiff for a shipwreck, on the ground that the ship had not been seaworthy when the insurance policy was issued. The court permitted an expert shipbuilder to testify as to the ship's seaworthiness based on his reading of a written report of an inspection of the ship conducted by other experts at the site of the accident. Because of the contract issues, documentary evidence, and use of expert testimony, this was an unusually complicated case for the period in question. By comparison to modern litigation, however, it seems remarkably routine.
D. Equity
As the previous discussion has indicated, "Suits at common law" as conducted at the time of the adoption of the seventh amendment possessed an inherent simplicity. Yet this observation would be of little value in determining the nature of the civil-jury guarantee if suits in equity were as straightforward as those at common law. As the following examination of equity litigation in England during the period of 1789 to 1791 demonstrates, however, for it is impossible for such a Jury to compare the hand-writing." Id., 170 Eng. Rep. at 68.
M Williams v. Dyde, Peake 99, 170 Eng. Rep. 93 (K.B. 1791) .
the exact number of parties cannot be determined, because the reports refer to multiple plaintiffs and multiple defendants without identifying the specific parties, although the reporter does occasionally list all parties and explain their relationships to one another in the body of his report. 1 35 These relationships tended to be considerably more complex than those in the cases in common law courts. 136 The ex parte petitions were usually requests for admission as a creditor in bankruptcy proceedings and as such were preliminary to multiple-party litigation. 1 3 7 Of the two-party cases, seventeen involved parties to actions at law seeking equitable relief not available in the common law courts, such as discovery"8 or an injunction to stay trial at law. 1 9 Other two-party cases were decidedly more intricate than those in the law courts. For example, Countess Dowager of Shrewsbury v. Earl of Shrewsbury 14 0 involved a marriage settlement, regulated by a private act of Parliament, in which approximately £ 20,000 was in dispute.
2. Amount in Controversy. The amounts in controversy in the Chancery cases were of a different order of magnitude from those in the common law courts. The forty-four percent of the cases that mention the amount in controversy reveal the following distribution: 
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The University of Chicago Law Review The mean amount was approximately £ 4116. The median amount was £ 1541. These figures are considerably larger than the comparable amounts in the common law courts. 1 "' 3. The Nature of the Claims. As a general matter, the equity cases demonstrate a complexity and variability far beyond that evidenced in the common law courts. The most important factor tending to complicate equity cases was the existence of procedural devices unavailable at common law, such as interpleader 142 and cross bills. 143 In addition, cases often lasted many years. In Samuda v. Furtado,1 4 4 for example, the original bill was filed in 1734, more than fifty-five years prior to the reported proceedings; the suit had been abated by the deaths of parties and been revived several times during the intervening years.
Ill. ANALYsIs
The paradox presented by the seventh amendment is how to give meaning to the command to "preserve" the jury right in "Suits at common law" in the context of modern litigation. Most of the procedural incidents of common law civil trials in 1791 have been abandoned. 145 The forms of action have been replaced in the Federal Rules of Civil Procedure by a unitary civil action, applicable not only to the suits at law formerly governed by the writ system but also to proceedings in equity. 14 6 Joinder of claims has been extended to all claims one party may have against another whatever the nature of the claim,1 47 and joinder of parties has been substantially expanded. 48 Complex Civil Litigation and the Jury Trial down to a single issue has been abolished, 14e and, indeed, a party may now plead in the alternative or inconsistently. 50 The Federal Rules of Civil Procedure also allow many of the procedural devices formerly available only in equity, 15 such as interpleader, 152 cross claims, ' and class actions, 5 in jury trials. Under the Federal Rules, the discovery process of the equity courts has essentially been made available in all civil actions. 55 Furthermore, many of the evidentiary restrictions that existed in 1791 have been eliminated, such as disqualification of interested parties. 5 These changes in the character of civil litigation are exacerbated by the modern proliferation of novel statutory causes of action. 5 7 Of course, not all of the modern developments have expanded the role of the jury. The judicial system has also created procedural devices, such as nonmutual collateral estoppel, 58 directed verdicts, 59 summary judgments, 6 0 the power to set aside verdicts 
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The University of Chicago Law Review in part, 161 and remittitur, 6 2 in order to provide the court with a means of checking jury abuse. These devices, however, serve principally to check the discretion of the jury, not to reduce the number or complexity of the issues it must decide. 6 The survey presented in Part III of litigation in the common law courts of England just prior to the ratification of the seventh amendment highlights the degree to which the phrase "trial by jury" would have called to the minds of the framers of the seventh amendment the simplest and most straightforward of procedures. The search for a complex-case exception to the seventh amendment 6 that has engaged some authors is, therefore, misguided, because "complex" cases did not and could not occur in the common law system to which the framers were accustomed. The remainder of this Part explores the existing law on the scope of the seventh amendment right to trial by jury and suggests that the current law be modified to account for the effects of the pervasive procedural changes in civil litigation since 1791.
A. Current Judicial Interpretation of the Seventh Amendment
The problem of determining what was meant by the command to "preserve" the right to a jury trial in civil actions existed even at the time the seventh amendment was adopted, because the new republic had no uniform or long-standing tradition of its own from which to draw. 16 5 To fill this void the Supreme Court has, from its earliest pronouncements, interpreted the seventh amendment as calling for preservation of the jury right as it existed in the superior common law courts of England in 1791.166 The consequence of this interpretation was the retention, for the limited purposes of . 16,750) , Justice Story, sitting on circuit, stated that "[b]eyond all question, the common law... alluded to [in the seventh amendment] is not the common law of any individual state, (for it probably differs in all), but it is the common law of England, the grand reservoir of all our jurisprudence." Id. at 750. Story declined, however, to explain fully his reasoning for this conclusion: "It cannot be necessary for me to expound the grounds of this opinion, because they must be obvious to every person aquainted with the history of the law." Id. In a later Supreme Court opinion, Story explained that "the phrase 'common law,'... is used in contradistinction to equity and admiralty, and maritime jurisprudence." Parsons v. Bedford, 28 U.S. 433, 446 (1830 
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Complex Civil Litigation and the Jury Trial determining the scope of the jury right, of the dichotomy between law and equity. If a plaintiff's claim would have been cognizable in a 1791 English common law court, where juries were usually the triers of fact, then he would be entitled to a jury trial. 167 If, however, his claim could only have been brought in a court of equity, where the chancellor alone was the trier of fact, 6 8 then a jury trial is not available in the federal courts. 16 9 The application of this rule to simple real-property, tort, or contract claims, for which forms of action existed in 1791, is relatively straightforward. But the law did not stand still in 1791, and new procedures and causes of action made a literal application of a historical test for preserving the right to trial by jury inadequate. 17 0 Justice Story, writing for the Court in Parsons v. Bedford, 1 71 concluded that as used in the seventh ammendment the phrase "Suits at common law" meant, not merely suits, which the common law recognized among its old and settled proceedings, but suits in which legal rights were to be ascertained and determined, in contradistinction to those where equitable rights alone were recognized, and equitable remedies were administered . . . . In a just sense, the amendment then may well be construed to embrace all suits, which are not of equity or admiralty jurisdiction, whatever may be the peculiar form which they may assume to settle legal rights. 17 2 This passage has been interpreted as adopting a "flexible" historical approach to implementing the civil-jury guarantee. 1 This 167 For example, suits for damages under the antitrust laws are normally subject to jury trial, because statutory causes of action for treble damages existed and were so tried in 1791. See Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 504 (1959) ; see also supra note 5 (actions of debt for statutory penalties).
2" See Devlin, supra note 12, at 50, 58-59. 169 For example, proceedings in bankruptcy are not subject to jury trial even when they involve disputed claims, because such proceedings have always been conducted in equity. Katchen v. Landy, 392 U.S. 323, 336-37 (1966) . 170 In fact, strict adherence to the procedural forms of England in 1791 would not have been possible even at the time the amendment was adopted. Each of the English common law courts, having developed from a different source at a different time, had procedures somewhat different from each of the others. Thus, there was no one "common law procedure" even in 1791, but rather a procedure of Common Pleas, a procedure of King's Bench, and procedure of Exchequer. Even in 1791, an American court would have been unable to find a single procedural system to which to refer. 38.11 (2d ed.  1982) .
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The University of Chicago Law Review approach permits the judiciary to adapt to the waning of the common law forms of action and their accompanying procedures."" Under this approach, a court's primary focus in determining whether there exists a right to jury trial in a given case is on the nature of the rights and remedies at issue in the case, rather than on the overall character of the entire proceeding. 17 5 A court must look beyond the procedural posture of the case and consider whether the right at issue or the remedy requested is analogous to a right or remedy found at common law in 1791.176 If there is a sufficient resemblance, a jury trial is required. 1 77 By adopting this approach, the Supreme Court has allowed the development of procedural devices that did not exist in 1791 without circumventing the right to civil jury trial. 1 78 In short, one can say that the seventh amendment is currently interpreted as intended to preserve "the basic institution of jury trial in only its most fundamental elements, not the great mass of procedural forms and details, varying even [in 1791] so widely among common-law jurisdictions."' 79 This framework seems wholly consonant with the spirit of the seventh amendment. It is reasonable to assume that the framers foresaw an evolution of the common law and did not intend for the jury right to be lost as soon as any major judicial reform was implemented. Neither the language of the amendment, nor the available legislative history, 8 0 however, supports the conclusion that the framers intended that the focus of an inquiry into the limits of the right to a civil jury be only on the "substantive" aspects of the trial, that is, the rights asserted and the remedies sought, and never on its procedural elements. Accepting that the seventh amendment's explicit call for the "preservation" of rights existing at the time of ratification implies that a historical perspective is constitutionally required, 181 there still remains a question as to whether, if one departs too far from the procedural aspects of jury trials as they were conducted in 1791, one can still be said to be preserving the right to jury trial.
As the survey and preceding discussion indicate, "complex" cases, as we understand that term today, simply did not occur in the common law system known to the framers. Insofar as analogies based on complexity are appropriate, complex modern litigation bears much closer resemblance to equitable actions in 1791, heard without a jury, than to common law actions. Nonetheless, it would probably also be incorrect to conclude from this fact alone that modern complex litigation, such as one finds in actions brought under the securities or antitrust laws, falls outside the protection afforded the civil jury right by the seventh amendment.
The defect in the existing analysis of the seventh amendment is that it pays too little attention to the enormous differences between civil litigation in 1791 and civil litigation today. The framers, schooled in the traditions of the British legal system, 18 2 were undoubtedly aware of the restricted scope of actions at common law, as well as the limited role of the jury. It seems likely that they were also aware of the reasons for the narrow ambit of the common law jury system. By "preserving" the distinctions between law and equity, they tacitly acknowledged that the right to a jury trial should not extend to those situations where the jury would be an inappropriate fact-finding body. 18 Their conception of a "Suit[] at common law" must have embodied these notions as much as it embodied notions about the types of rights cognizable and remedies available in the common law courts. Under modern rules of pleading and procedure, a case may be brought that bears so little resemblance to anything that could ever have occurred in the common law courts in 1791 that the difference between them is more aptly called a difference in kind, rather than in degree. Submission of such a case to a jury represents a repudiation, rather than an application, of a historical test. One might as easily assert that a jury is appropriate because the litigation is conducted in a courtroom that was in use in 1791.
In most cases, the current doctrine's focus on the "substantive" aspects of the case, the remedies and rights, may be appropriate. It is, however, futile to assume that an unwavering line can be drawn between substance and procedure."' More importantly, it flies in the face of a claimed reliance on history 185 to conclude that, in an action involving, for example, over 100 parties contesting eighteen consolidated class actions, with cross claims so numerous as to require a five-page chart merely to list them and a trial expected to last two years and involve about 500 witnesses and 24,000 documents, a jury is constitutionally required simply because the plaintiffs seek money damages, a remedy traditionally granted at law. 186 When one considers that the modern rules on class actions, discovery, and joinder of parties and claims are all derived primarily from equity,1 8 7 it is an abandonment, rather than an application, of a historical view of the seventh amendment to call such an action a "Suit[] at common law." Stated differently, even if one accepts the Court's current focus on substantive rights and remedies, there comes a point at which the changes in procedure have been so extensive that there has been a change in the thereby excluding juries from admiralty, maritime, and, most importantly, equity cases. See 18 Drawing such a line is especially difficult under a test that refers to the old common law, dominated by the forms of action. As Maine so memorably said, "So great is the ascendancy of the Law of Actions in the infancy of the Courts of Justice, that substantive law has at first the look of being gradually secreted in the interstices of procedure ...." H. MAINE, DISSERTATIONS ON EARLY LAW AND CUSTOM 389 (1883); see F. MAITLAND, supra note 29, at 1-2. 185 . 929 (1980) . The figures for witnesses and documents are, based on the trial judge's estimate that the defendants would present at least as much evidence as the plaintiffs, who had announced their intention to call 241 witnesses and offer nearly 12,000 documents, 75 F.R.D. at 707. See supra note 9. 187 See supra notes 146-56 and accompanying text.
